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AGREEMENT OF SALE 
 
           
 

THIS AGREEMENT (this “Agreement”) is made this ____ of __________, 2007, 
between COUNCIL ROCK SCHOOL DISTRICT, having an address at 30 N. Chancellor 
Street, Newtown, Pennsylvania 18940 (the “Seller”) and TOLL BROS., INC., having an 
address of 250 Gibraltar Road, Horsham, PA 19044, or its nominee (“Buyer”). 
 
 

WITNESSETH: 
 

In consideration of the covenants and provisions contained herein, and subject to the 
terms and conditions hereinafter set forth, the parties hereto, intending to be legally bound, agree 
as follows: 
 
1. Sale.  Seller hereby agrees to sell and convey to Buyer, who hereby agrees to purchase 

from Seller, all that certain property (the “Property”) located in the Townships of 
Newtown and Upper Makefield (collectively, the “Townships”) on Stoopville Road, 
Newtown, containing approximately 94 acres and more particularly identified as Parcel 
B,  on the map and legal descriptions annexed hereto as  Exhibit A.  The Property 
includes (i) all tenements, hereditaments, appurtenances, easements, covenants, permits, 
approvals, escrows and other rights arising from or appertaining to the land; (ii) all 
structures, fixtures, systems, improvements, topsoil, trees, shrubbery and landscaping 
situated on, in or under or used in connection with the land; (iii) all permits, approvals 
and agreements that are in force and effect and benefit the Property; and (iv) all surveys, 
plans, specifications, environmental reports and other engineering information regarding 
the Property which Seller determines it reasonably has available (together, “Seller’s 
Information”). 

 
2. Purchase Price.  The purchase price (the “Purchase Price”) for the Property is SEVEN 

MILLION AND NO/100 DOLLARS ($7,000,000).  The Purchase Price shall be paid as 
follows: 

 
a. Within five (5) business days from the date hereof, Buyer shall deliver to the 

Curtin & Heefner, LLP (“Escrow Holder” (as hereinafter defined), as escrow 
agent, a check in the amount of Three Hundred Fifty Thousand and No/100 
Dollars ($350,000) to be held in escrow until Settlement (as hereinafter defined) 
or the earlier termination of this Agreement, or as otherwise provided in this 
Agreement (together with any interest thereon, and less any Released Funds, the 
“Deposit”).  

 
b. If, upon completion of the Due Diligence Period, the Buyer has not then 

terminated this Agreement as provided herein, one-half of the Deposit, being 
$175,000.00 (the “Released Funds”) shall be released by the Escrow Holder and 
paid to the Seller.  The remaining funds held by the Escrow Holder shall 
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thereafter constitute the “Deposit” as referred to under this Agreement.  The 
Released Funds shall be nonrefundable to the Buyer, except in the event of 
Seller’s default which results in the inability to convey the Property to the Buyer 
as provided in this Agreement. 

 
c. At Settlement, the Deposit and the Released Funds shall be a credit against the 

Purchase Price and Buyer shall pay Seller the balance of the Purchase Price, 
subject to all adjustments as provided herein, by certified or title company check 
or by wire transfer of immediately available funds. 

 
3. Title. 
 

a. The Property is to be conveyed free and clear of all liens, encumbrances, 
restrictions, covenants and easements, EXCEPTING HOWEVER, the following:  
(i) municipal zoning ordinances and applicable governmental regulations, (ii) 
privileges or rights of public service companies, if any, (iii) recorded conditions, 
easements, restrictions and encumbrances, provided any of the foregoing that are 
placed of record following date which is ten (10) days prior to the expiration of the 
Due Diligence Period do not render title unmarketable or constitute a substantial 
adverse affect upon Buyer’s intended development and use of the Property, (iv) 
current taxes not then due and payable, (v) such facts as an accurate survey would 
disclose, provided that any survey conditions that may arise subsequent to the Due 
which is ten (10) days prior to the expiration of the Diligence Period do not render 
title unmarketable or constitute a substantial adverse affect upon Buyer’s intended 
development and use of the Property, (vi) such conditions, restrictions and 
requirements as provided in the Approvals, and (vii) the Permitted Exceptions, as 
defined below.  Subject to the foregoing, title to the Property shall be good and 
marketable and such as will be insured by such title company licensed in the 
Commonwealth of Pennsylvania selected by Buyer (the “Title Company”), at 
such Title Company’s regular rates.  Seller shall provide to the Title Company 
such releases, documents and affidavits (including an affidavit of title) as shall be 
reasonably necessary to permit Buyer to obtain title insurance coverage that does 
not exclude filed and unfiled mechanics liens that might arise because of the 
actions of Seller, and shall also provide to the Title Company a form 1099S 
information return relating to the Property.  

 
b. Within thirty (30) days of the date of this Agreement, Buyer shall supply to Seller 

a Commitment for Title Insurance from the Title Company, including all 
attachments thereto.  Buyer shall, simultaneously with supplying Seller with a 
Commitment for Title Insurance advise Seller in writing which exceptions to title 
are reasonably unacceptable to Buyer and of which Buyer will require removal 
prior to Settlement.  Within ten (10) days after receipt of Buyer's notice Seller may 
notify the Buyer which such exceptions, if any, the Seller does not intend to 
eliminate at or prior to settlementSettlement.  If Seller notifies Buyer that it does not 
intend to eliminate any or all of the aforementioned exceptions (or fails to notify 
Buyer within such 10 day period, which will be deemed a determination by Seller 
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that it will not eliminate any of such exceptions), Buyer shall thereafter have the 
option, to be exercised within ten (10) days after receipt of Seller's notice (or if 
Seller does not respond, within 10 days following the end of Seller’s response 
period), to terminate this Agreement, in which event this Agreement shall be null 
and void and the Deposit shall be returned to Buyer and the parties shall have no 
further obligations to, or recourse against, each other. If Buyer does not terminate 
this Agreement within such time as aforesaid, Buyer shall be deemed to have waived 
any exceptions to title that Seller has refused to eliminate, and such exceptions shall 
be deemed “Permitted Exceptions”. Notwithstanding the foregoing, the following 
shall not be deemed Permitted Exceptions, and Seller shall remove the same at or 
prior to Settlement: (x) liens and encumbrances which may be cured by the payment 
of a liquidated sum of money, and (y) all encumbrances created or permitted by 
Seller (other than as part of the Approvals) after the date hereof. 

 
c. In the event Seller is unable to give good and marketable title and such as will be 

insured by the Title Company, subject to the provisions as set forth above, Buyer 
shall have the option (i) of taking such title as Seller can convey, without 
abatement of the Purchase Price (except that any existing encumbrances or other 
items that Seller shall be required to remove or pay under this Agreement and any 
existing encumbrances or other items which can be removed by the payment of 
money, shall be paid and discharged by Seller from the Purchase Price), or (ii)  of 
being repaid the Deposit and the Released Funds (but notand  the Extension Fees,  
as defined below) (to the extent then paid at the time of such termination), and in 
the latter event there shall be no further liability or obligation by either of the 
parties hereunder and this Agreement shall become null and void.  Aside from the 
aforementioned options in this subparagraph, Buyer shall have no further remedies 
hereunder or at law or in equity as a result of the Seller’s failure to convey good and 
marketable and insurable title, as above provided. 

 
4. Settlement.   
 

a. Settlement (“Settlement”) shall be made at the offices of Curtin & Heefner, LLP, 
250 North Pennsylvania Avenue, Morrisville, Pennsylvania (or at such other place 
and time as shall be acceptable, in writing, to Seller and Buyer), at 2:00 p.m., on or 
by the date which is five (5) days following the satisfaction of the conditions 
contained herein, including, without limitation, those set forth in Sections 16 and 
17, but in no event shall Settlement be later than December 31, 2007 (unless that 
date is extended in accordance with subsection (b), below). 

 
b. Buyer shall have the right to extend the date of Settlement for no more than eight 

(8) consecutive three (3) month periods provided (i) notice is provided to the 
Seller by the Buyer at least five (5) days prior to the then applicable date of 
Settlement, (ii) the Buyer is not then in default under the provisions of this 
Agreement, and (iii) Buyer pays directly to Seller on the date of each extension 
the sum of Eighty-seven Thousand Five Hundred Dollars ($87,500.00) by 
certified or bank check or wire transfer (each “Extension Fee”) for each such 
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extension.  One-half of each Extension Fee, if paid, shall be credited against the 
Purchase Price, and the balance shall not be credited against the Purchase Price 
but shall be retained by the Seller, except to the extent otherwise specifically 
provided herein.  The Extension Fees constitute consideration to the Seller for the 
extension of the date of Settlement and, once paid, are each nonrefundable to the 
Buyer, except to the extent otherwise specifically provided herein. 

 
c. Notwithstanding anything to the contrary in this Agreement, and provided that all 

of the above conditions stated in this Section 3(a) and (b) are met, Seller may, at 
its reasonable discretion, schedule (or, if necessary, adjourn) Settlement for up to 
thirty (30) days in order to occur on the same date as settlement under the Holt 
Agreement. 

 
5. Possession.  Title and possession to the Property is to be given at the time of Settlement, 

free of all leases and other occupancies, by special warranty deed. 
 
6. Apportionments.  To the extent Seller is not exempt, taxes and all other charges shall be 

apportioned pro-rata as of the date of Settlement.  For purposes of making such 
apportionments, Seller shall cooperate with the Title Company regarding the status of any 
tax bills and receipts of payment or tax searches from the taxing authority.  Any “roll-
back” taxes shall be paid equally by Buyer and by Seller. Buyer shall pay all transfer 
taxes imposed upon the transaction and the recording of the deed. 

 
7. Formal Tender Waived.  Formal tender of an executed deed and purchase money is 

hereby waived in order to declare default. 
 
8. Buyer’s Default.  Should Buyer fail to perform any of Buyer’s material obligations under 

this Agreement in any material respect within twenty (20) days after receipt of written 
notice from Seller, or in the event of a monetary default, ten (10) days after receipt of 
written notice from Seller (except for the failure to complete Settlement, for which no 
notice of default shall be necessary and for which there shall be no right to cure), then 
Seller, as Seller’s sole and exclusive remedy for such breach, shall be entitled to retain 
the Deposit, the Released Funds and all Extension Fees (to the extent then paid at the time 
of such default), as liquidated damages. The parties hereto agree that the Deposit, the 
Released Funds and Extension Fees reasonably represent the damages which could be 
anticipated to be suffered or incurred by Seller as a result of a default hereunder by the 
Buyer, and that proof of actual damages would be costly and inconvenient.  

 
9. Seller’s Default.  Should Seller violate or fail to fulfill and perform any of the material 

terms or conditions of this Agreement in any material respect within twenty (20) days 
after receipt of written notice from Buyer, or in the event of a monetary default, ten (10) 
days after receipt of written notice from Buyer  (except for the failure to complete 
Settlement, for which no notice of default shall be necessary and for which there shall be 
no right to cure), Buyer shall only be entitled to (i) terminate this Agreement, in which 
event it shall become null and void and Buyer shall be paid the Deposit and the Retained 
Funds and the Extension Fees (to the extent then paid at the time of such termination), or 
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(ii)  specifically enforce this Agreement against Seller by an action in specific 
performance, and shall not be entitled to pursue any other remedy at law or equity.  

 
10. Condemnation.  If, prior to Settlement, any portion of the Property is condemned, which 

condemnation is such that Buyer will not thereafter be able to obtain the Approvals 
substantially in accordance with the conceptual site plans annexed hereto as Exhibit B, 
Buyer shall have the option of (i) terminating this Agreement, in which event this 
Agreement shall be null and void and Buyer shall be paid the Deposit and the Extension 
Fees (to the extent then paid at the time of such termination), or (ii) proceeding with 
Settlement, in which event the entire condemnation proceeds shall be delivered to Buyer 
at Settlement hereunder (and, in connection with the foregoing, Seller expressly 
acknowledges and agrees that Seller will not settle any proceeding or agree to any 
condemnation award or compensation without Buyer’s prior written consent, which shall 
not be unreasonably withheld, conditioned or delayed), or, if Seller has not yet received 
such proceeds, then the right to receive such proceeds shall be assigned to Buyer at 
Settlement hereunder by instrument acceptable to Buyer.  Buyer shall exercise its option 
within fifteen (15) days after it receives written notice from Seller of any such 
condemnation together with all information reasonably necessary for Buyer to make an 
informed decision, including, without limitation, the amount of any proposed 
condemnation proceeds. 

 
11. Compliance with Notices, Ordinances. Seller shall comply with any notices given or 

ordinances enacted by any governing authority prior to the date of Settlement for which a 
lien could be filed against the Property (except for notices pertaining to the 
SubdivisionApprovals, all of which shall be the responsibility of the Buyer). 

 
12. Brokers.  Buyer and Seller mutually represent to each other that no brokers, agents or 

finders brought about this Agreement or the conveyance of the Property to Buyer 
pursuant hereto.  Buyer and Seller each agree to indemnify and hold the other harmless 
from and against any liability arising from a breach of the above representation.   

 
13. Due Diligence Period.   
 

a. Between the time of execution of this Agreement and Settlement, Seller agrees 
that Buyer, its representatives and consultants shall have the right to enter upon 
the Property at reasonable times to perform engineering, environmental and such 
other feasibility studies as Buyer determines are necessary in its sole discretion. 
Buyer may also contact government agencies with respect to the Property. 

 
b. Buyer and Seller further agree that within the ninety (90one hundred twenty (120) 

day period after the date of this Agreement (the “Due Diligence Period”), should 
Buyer desire not to purchase the Property as a result of its studies, its review of 
Seller’s Information, or for any other reason whatsoever, Buyer shall have the 
right to terminate this Agreement upon written notice to Seller, in which case the 
Deposit shall be returned to Buyer, this Agreement shall be deemed null and void 
and there shall be no further liability of the parties hereunder.  Failure to notify 
Seller prior to the expiration of the Due Diligence Period shall act as Buyer’s 
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election to waive this contingency.  Buyer will maintain liability/casualty 
insurance in amount and terms reasonably satisfactory to Seller, naming Seller as 
an additional insured, and will give Seller prior written notice of entry onto the 
Property for the purposes of this Section.    

 
c. Buyer shall bear the cost of any inspection, tests or studies undertaken pursuant to 

this Agreement.  Buyer shall protect, indemnify, defend and hold Seller free and 
harmless from all costs, claims, liens (including mechanics' liens) or liabilities 
(including attorneys' fees in connection therewith) arising with respect to such 
physical inspections, tests or studies, which indemnity shall survive the 
Settlement.    If Buyer causes any damage to the Property as a result of its studies 
performed pursuant to this Section, or otherwise, and Buyer elects not to purchase 
the Property, Buyer shall promptly repair such damage and shall otherwise restore 
the Property to the condition which existed prior to conduct of the same.  Buyer 
shall not make any repairs or cause any work  (other than customary testing 
associated with feasibility studies) to be done on the Property prior to the 
Settlement, unless Seller has previously consented to such work in writing.  In 
connection with Buyer's right of entry, Buyer shall under no circumstances use, 
store, dispose of on, under or about the Property or cause or permit to be used, 
stored or disposed of on, under or about the Property any flammables, explosives, 
asbestos, radioactive materials, hazardous wastes, toxic substances or related 
injurious materials (whether injurious by themselves or in combination with other 
materials).   

 
14. Representations, Warranties and Covenants. 
 

a. Seller covenants, represents and warrants to Buyer, to its knowledge and without 
further investigation, as follows (each such representation and warranty being true 
and correct as of the date of this Agreement and, to the extent applicable, shall be 
substantially true and correct on the date of Settlement in all material respects): 

 
i. Seller has the full power and authority to execute, deliver and perform this 

Agreement and all agreements and documents in connection with this 
Agreement.  The person who has executed this Agreement on behalf of 
Seller has the authority to do so. 

 
ii. There is no action, suit or proceeding pending or threatened against or 

affecting Seller or the Property or relating to or arising out of the 
ownership of the Property, including without limitation, general or special 
assessment proceedings of any kind, or condemnation or eminent domain 
actions or proceedings of any kind, other than In Re: Appeal of Council 
Rock School District at No. 90-5088-19-6 in the Court of Common Pleas 
of Bucks County (the “Pending Litigation”).  Seller shall cause the 
Pending Litigation to be dismissed with prejudice prior to Settlement.  
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iii. Neither the entering into of this Agreement, the consummation of the sale, 
nor the conveyance of the Property to Buyer, has or will constitute a 
violation or breach of any of the terms of any contract or other instrument 
to which Seller is a party or to which Seller or the Property is subject. 

 
iv. To Seller’s knowledge, without further investigation, no portion of the 

Property contains any substance which may be classified as a hazardous, 
toxic, chemical or radioactive substance, or a contaminant or pollutant 
(together, “Hazardous Substances”) under applicable federal, state or 
local law, ordinance, rule or regulation (“Applicable Laws”) or which 
may require any cleanup, remediation or other corrective action pursuant 
to such Applicable Laws.  Seller has not used any portion of the Property, 
nor permitted any other person or entity to use the Property for the 
purpose of storage, generation, manufacture, disposal, transportation or 
treatment of any such Hazardous Substances in violation of Applicable 
Laws.  Further, to Seller’s knowledge, without further investigation, no 
underground storage tanks are, or have in the past been, located at the 
Property. 

 
v. Except for this Agreement and utility easements and restrictions of record, 

there are no commitments or agreements affecting the Property other than 
the Pending Litigation and a farm lease which will be terminated by Seller 
effective prior to Settlement. 

 
vi. No notice by any governmental or other public authority has been served 

upon Seller, or anyone on Seller’s behalf, relating to violations of any 
applicable housing, building, safety, fire or other ordinances or any of the 
Applicable Laws as to the Property. 

 
vii. Seller shall use good faith, diligent efforts to secure court Court approval 

Approval, as defined in Section 17(b)(i), below, and shall commence 
proceedings to obtain such Court Approval no later than sixty (60) days 
following the date of this Agreement, and shall thereafter act expeditiously 
to obtain such Court Approvalof this Agreement pursuant to Section 707 
of the School Code. 

 
b. Buyer covenants represents and warrants to Seller as follows (each such 

representation and warranty being true and correct as of the date of this 
Agreement and shall be true and correct on the date of Settlement): 
 
i. Buyer has the full power and authority to execute, deliver and perform this 

Agreement and all agreements and documents in connection with this 
Agreement.  The person who has executed this Agreement on behalf of 
Buyer has the authority to do so. 
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ii. Buyer intends to enter into an a contract of sale with the United States of 
America (the “USA”) to sell approximately 200 acres of property in Upper 
Makefield Township, Bucks County, Pennsylvania, pursuant to an Offer to 
Sale dated on or about the date hereof between Buyer (as seller) and the 
USA (the “VA Contract”), which property is more particularly defined in 
the VA Contract (the “VA Property”). The VA Property is a portion of 
the property to be conveyed (the “Dolington Property”) to Buyer under 
Agreement of Sale dated April 27, 1998 among Buyer (as buyer) and Ann 
P. Balderston, Ann P. Balderston, Executrix of the Estate of Lester A. 
Balderston, Jeannette U. Balderston, Executrix of the Estate of Howard G. 
Balderston, Frederick W. and Janice Belke, J. Norman Leedom, Gerald A 
and Edith M. White and Gerald White, H. Cooper White,  William S. 
White, Robert O. White, Richard D. White and Mary Jane Mims (as 
amended to date, collectively, the “Dolington Agreement”).   The portion 
of the Dolington Property, excluding the VA Property, is herein referred to 
as the “White Property.”   

 
15. Operations Pending Settlement.  Between the date of execution of this Agreement and the 

date of Settlement: 
 
a. Except for any damages involved in, or resulting from, the inspections and 

reviews of Buyer, Seller shall maintain the Property in its present state of repair 
and in substantially the same condition as on the date hereof, reasonable wear and 
tear excepted. 

 
b. Seller shall not enter into any lease, agreement of sale, option, or any other 

agreement or contract affecting the Property, nor shall Seller grant any easements 
or further encumber the Property, without the prior written consent of Buyer.   

 
c. Seller shall comply with all material covenants, conditions, restrictions, laws, 

statutes, rules, regulations and ordinances applicable to the Property. 
 

d. Seller shall not use, manufacture, store, generate, handle, or dispose of any 
Hazardous Substances, or use or permit the Property to be used for such purposes, 
or emit, release or discharge any such Hazardous Substances into the air, soil, 
surface water or groundwater comprising the Property. 

 
e. Except where necessary to maintain the Property, or for safety reasons, or upon 

direction from a governmental agency, Seller shall not remove or damage any 
structures, fixtures, systems, improvements, standing trees, shrubbery, plants, 
landscaping or soil now in or on the Property during the term of this Agreement.  
Seller shall not dispose of any trash, debris, building materials or organic material 
(including, without limitation, trees and stumps) on the Property.   

 
16. Approvals.   
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a. Buyer’s obligation to complete Settlement under this Agreement is expressly 
conditioned upon its obtaining all Approvals within the Approvals Period, as such 
terms are defined below: 
 
i. “Approvals” shall mean final unappealable subdivision approval for the 

construction of not fewer than 90 single family market rate homes on the 
Property, all pursuant to Buyer’s development applications substantially 
consistent with the conceptual site plans annexed hereto as Exhibit B, 
together with any required re-zoning, permits, licenses, easements,  
variances, certificates, exceptions, authorizations, approvals and 
agreements, subject only to such conditions approved by Buyer, such that, 
upon the posting of customary financial security, Buyer may immediately 
file subdivision plats, commence site improvements and obtain building 
permits for the construction of the 90 residences. 

 
ii.  “Approvals Period” shall mean the period commencing on the date of 

this Agreement and ending as of the date of Settlement, or any extended 
date of Settlement as provided above.  

 
b. If on or before the expiration of the Approvals Period the Approvals have not 

been obtained for any reason (and Buyer has not affirmatively given notice of its 
exercise of any remaining right to extend the Settlement date), then Buyer shall 
have the right to (i) waive the Approvals condition or (ii) to cancel this 
Agreement in which case this Agreement shall become null and void, the Deposit 
shall be paid to the Buyer and the Released Funds and any Extension Fees paid to 
date shall be retained by the Seller, and the parties shall have no further 
obligations hereunder. 

 
c. Notwithstanding anything in this Agreement or elsewhere to the contrary, Seller 

agrees that Buyer shall have the continuing right to concurrently pursue 
alternative development plans and approvals for the Dolington Property 
(including any “by-right” or “conditional use” plans) which are inconsistent with 
the Approvals condition and/or conditions set forth in Section 17 below. 

 
d. Seller authorizes Buyer to submit such development applications (and if 

necessary, execute such documents as Property owner) which may be reasonably 
necessary in connection with the Approvals and will cooperate in good faith with 
Buyer in order to obtain the Approvals, provided, however, that any costs or other 
obligations incurred by Seller in regard to such cooperation shall be payable by 
the Buyer.  

 
17. Conditions. 
 

a. Buyer’s obligation to complete Settlement under this Agreement is expressly 
conditioned upon the following, and Buyer shall have the further right, 
exercisable at any time and from time to time, to waive any one or more such 
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conditions without affecting any of Buyer’s other rights, conditions or 
obligations: 

 
i.all material representations of Seller herein being substantially true and correct 

at the time of Settlement;  
 
ii.Seller having substantially performed all of its material covenants and 

obligations hereunder;  
 

iii.i. Execution of the VA Contract and the settlement of title of the VA 
Property pursuant to the VA Contract; 

 
iv.ii. the receipt by Seller of final unappealable subdivision approval for a 

subdivision of the real property parcel owned by Seller, as to which the 
Property is a part, into two lots, one of which is the Property and the 
remaining property (the “Retained Property”) is identified as Parcel A on 
map and legal descriptions annexed as Exhibit A, and which shall be 
consistent with the “Premises” as such term is defined in theSeller intends 
to sell to Leo A. Holt pursuant to an Agreement of Sale between the Seller 
and Leo A. Holt, dated on or about _______, 2007 (the “Holt 
Agreement”); and 

 
v.iii. the receipt by Buyer of all Approvals in accordance with Section 16.  

 
b. Seller’s obligation to complete Settlement under this Agreement is expressly 

conditioned upon (except that Seller may, at its sole discretion, waive the 
condition in subsection (ii), below): 

 
i.  unappealable Unappealable court approval of the sale of the Property, 

pursuant to the provisions of this Agreement, under Section 707 of the 
School Code (“Court Approval”); and 

 
ii.  Execution of the VA Contract and the settlement of title of the VA 

Property pursuant to the VA Contract; and. 
 
iii.Settlement on the conveyance of the Retained Property in accordance with the 
provisions of the Holt Agreement.  

 
c. Failure of Conditions. 

 
i. If on or before the outside date of Settlement set forth in Section 4,  all 

contingencies and conditions specified herein are not or cannot be 
satisfied, then the party whose obligation to close is so conditioned shall 
have the option of (iA) waiving such condition and completing Settlement 
hereunder if it so chooses at the Purchase Price (it being understood that if 
such condition applies to both parties,  then both parties shall have waived 
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the applicable condition(s)), or (iiB) canceling this Agreement in which 
case this Agreement shall become null and void and the Deposit shall be 
paid to Buyer and, unless such cancellation is by Seller for the reasons 
provided in Section 17(b), the Released Funds and any Extension Fees, to 
the extent paid, shall be retained by the Seller (it being understood that if 
such condition applies to both parties, either party may so cancel if both 
parties do not waive the applicable condition(s) pursuant to this clause (i) 
above).  If Seller cancels this Agreement for the reasons provided in 
Section 17(b), the Deposit shall be returned to Buyer, and the Extension 
Fees, to the extent paid, shall be returned to the Buyer by Seller. 

 
ii. If the VA Contract is executed, but is thereafter In the event the VA 

Contract is terminated for any reason, Buyer and Seller shall each have the 
right to terminate this Agreement upon notice to Seller the other party 
delivered within fifteen (15) days after receiving notice of the termination 
of the VA Contract. Upon any such termination, this Agreement shall 
become null and void and, (A) if the termination is by Buyer, the Deposit 
shall be returned to Buyer and any Extension Fees, to the extent paid, shall 
be retained by the Seller, (B) if the termination is by Seller, the Deposit 
shall be returned to Buyer and the Extension Fees, to the extent paid, shall 
be returned to the Buyer by Seller.  

 
18. Survival.  Sections 6, 10, 12, 13(c), 14 and 18 of this Agreement shall survive Settlement 

hereunder for a period of one (1) year from such date of Settlement.  Without limiting the 
foregoing, any covenant, promise or obligation in this Agreement which is not by 
expressed language intended to be fulfilled or performed at Settlement shall not merge 
into the deed of conveyance but shall remain in full force and effect and be binding on 
the parties hereto until fully performed or fulfilled.  

 
19. Notices.  Any notice required to be given hereunder shall be given in writing and either 

(i) sent by United States registered or certified mail, with postage prepaid, return receipt 
requested, (ii) sent by Federal Express or another nationally recognized overnight courier, 
(iii) hand delivered, or (iv) sent by facsimile transmission with a hard copy sent on the 
same day by a nationally recognized overnight courier. All notices shall be deemed to 
have been given 48 hours following deposit in the United States Postal Service, or upon 
delivery (or refusal of delivery) if sent by overnight courier service, facsimile, courier or 
hand delivery.  All notices shall be addressed to the following address or at such other 
address as may hereafter be substituted by notice in writing thereof. 

 
To Seller: 
 
 Council Rock School District 
 30 N. Chancellor Street 
 Newtown, Pa.  18940 
 Attn:  President, Board of School Directors 
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   Telephone:  215-944-1032   
   Fax: 215-944-1031 
 
 With copies to: 
 
  Mark Klein, Superintendent of Schools 
  Council Rock School District 
  30 N. Chancellor Street 
  Newtown, Pa.  18940 
  Telephone: 215-944-1032 
  Fax: 215-944-1031 
 
  John W. Donaghy, Esquire 
  Curtin & Heefner, LLP  
  250 N. Pennsylvania Avenue 
  Box 217 
  Morrisville, Pa.  19067 
  Telephone: 215-736-2521 

 
To Buyer: 

 
Toll Bros., Inc. 
250 Gibraltar Road 
Horsham, PA 19044  
Attn: Mark J. Warshauer, Esquire 

Vice President and Counsel 
Telephone: (215) 938-8260 
Fax:  (215) 938-8255 

 
With a copy to: 

 
Zvi Barzilay, President 
(at same address) 

 
The attorneys for the parties hereto are hereby expressly authorized, on behalf of their 
respective clients, to serve any written notice on the other attorney or directly on the other 
party whenever notice by a party is provided to be given under the terms and conditions of 
this Agreement.  Any such notice shall be in writing and duly signed by said attorney. 

 
20. Entire Agreement.  This Agreement contains the entire agreement between Seller and 

Buyer and there are no other terms, obligations, covenants, representations, statements or 
conditions, oral or otherwise, of any kind whatsoever.  This Agreement may be amended 
only by a writing signed by both parties. 

 
21. Assignment.  This Agreement may be assigned or transferred by Buyer without the prior 

consent of Seller only to any affiliate or subsidiary of Buyer, and provided that Buyer 
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remains obligated to Seller for the performance of Buyer’s obligations hereunder.  
Subject to the said provision regarding assignment by Buyer, this Agreement shall extend 
to and bind the heirs, executors, administrators, successors and assigns of the respective 
parties hereto. 

 
22. Miscellaneous. 
 

a. As used herein, the phrases “the date hereof” and “the date of this Agreement” 
shall mean the date of execution by the last party to sign this Agreement. 

 
b. This Agreement may be signed in one or more counterparts (or with counterpart 

signature pages) which, taken together, shall constitute a fully executed 
Agreement and shall be considered a single document. 

 
c. Buyer and Seller agree to cooperate with each other and to take such further 

actions as may be requested by the other in order to facilitate the timely purchase 
and sale of the Property, and obtaining the Approvals (all costs of which shall be 
borne by the Buyer).. 

 
d. If any date on which a time period scheduled to expire herein is a Saturday, 

Sunday or holiday, the subject date shall be extended to the next business day. 
 

e. This Agreement has been drafted by counsel for both the Seller and Buyer, and 
accordingly, any ambiguities contained herein shall not be interpreted in favor of 
or against either party.  

 
f. The Buyer hereby acknowledges that it has been properly advised that the 

Property herein is zoned CM – Conservation Management, subject to a Federal 
Cemetery Overlay Zone. 

 
g. If any provision of this Agreement shall for any reason be held invalid or 

unenforceable, no other provision shall be affected thereby, and this Agreement 
shall be construed as if the invalid or unenforceable provision had never been a part 
of it.   

 
h. The captions preceding the text of the paragraphs or subparagraphs of this 

Agreement are inserted only for convenience of reference and shall not constitute a 
part of this Agreement, nor shall they in any way affect its meaning, construction or 
effect.    

 
i. Neither this Agreement, nor any memorandum hereof, shall be recorded in the 

Office for the Recording of Deeds or in any other office or place of public record. 
 
j. This Agreement is to be construed and interpreted in accordance with the laws of 

the Commonwealth of Pennsylvania. 
 



 398068.5/39743   C:\NrPortbl\Main\JWD\398068_2.DOC 9

Formatted: Font: 8 pt

23. Escrow of Deposit. 
 

a. The Deposit shall be deposited on or before the date of this Agreement with and 
shall be held in escrow by the Escrow Holder.  The parties and Escrow Holder 
agree that the Deposit shall be applied as follows: 
 
i. If Settlement is held, the Deposit shall be credited to the Purchase Price. 
 
ii. If Settlement is not held by reason of Buyer’s default, the Deposit shall be 

paid over to Seller and shall be retained by Seller as provided for in 
Section 8 above. 

 
iii. If Settlement is not held by reason of Seller’s default, the Deposit shall be 

paid over to Buyer as provided for in Section 9 above. 
 

iv. If Settlement is not held by reason of a failure of condition and not by 
reason of a default by Seller or Buyer hereunder, then, except as otherwise 
provided herein, the Deposit shall be paid over to Buyer, neither party 
shall have any further liability or obligation hereunder, and this 
Agreement shall terminate. 

 
v.Notwithstanding anything to the contrary herein, the Released Funds portion of 

the Deposit shall be paid to the Seller within five (5) days following the 
end of the Due Diligence Period, unless the Buyer provides to the Escrow 
Holder written notice that it has terminated this Agreement in accordance 
with the provisions of Section 13(b), above. 

 
b. The Deposit shall be held in one or more interest bearing money-market type 

accounts with one or more federally insured national or state-chartered banks, 
savings banks, or savings and loan associations. 

 
c. Escrow Holder and its partners and employees are acting as agents only, and will 

in no case be held liable either jointly or severally to either party for the 
performance of any term or covenant of this Agreement or for damages for the 
nonperformance hereof, nor shall Escrow Holder be required or obligated to 
determine any questions of fact or law.  Escrow Holder’s only responsibility 
hereunder shall be for the safekeeping of the Deposit and the full and faithful 
performance by Escrow Holder of the duties imposed by this Section 23. 

 
d. Except as otherwise provided in Section 23(a)(v), above, Escrow Holder shall be 

obligated to disburse the Deposit at Settlement or upon any cancellation or 
termination of this Agreement, only upon the written instructions of both parties, 
should Escrow Holder in its sole discretion request such instructions; and in the 
absence of such instructions or in the event of any dispute, Escrow Holder shall 
be and is hereby authorized, but not obligated, to pay the entire amount of the 
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Deposit into court, and any expenses to Escrow Holder for so doing shall be pay-
able out of the Deposit.    

 
e. If counsel for either Buyer or Seller is the Escrow Holder, such counsel shall not be 

prohibited from providing representation to Buyer or Seller, as appropriate, in 
regard to this Agreement or in any dispute over the disposition of the Deposit. 

 
24. Time of the Essence.  All times for performance as set forth herein shall be of the essence 

of this Agreement and of any amendment to or extension hereof. 
 
25. Condition of Property.  Except as expressly set forth to the contrary herein, Buyer agrees to 

accept the Property to be conveyed, in its current, as-is and where-is condition. Seller shall 
have no liability or obligation whatsoever with respect to the Property or any occurrence 
arising by reason of the condition thereof or the construction or manufacturer of structures 
or other improvements thereon or any personal property therein. Except as might otherwise 
be expressly provided to the contrary in this Agreement, Seller specifically excludes any 
and all implied or express warranties including, without limitations, implied warranties of 
merchantability and a fitness for a particular purpose.  Except as might otherwise be 
expressly provided to the contrary in this Agreement, Nno warranty is given with respect to 
the condition of the Property or any personal property, appliance, apparatus, instrument, 
component or accessory.  It is understood that Buyer has will have inspected the Property  
by the expiration of the Due Diligence Period, and has agreed to purchase it as a result of 
such inspection (and the inspections referred to in Section 13, above) and not because of 
reliance upon any representation made by Seller (except as might otherwise be expressly 
provided to the contrary in this Agreement) or any officer, employee, agent or attorney of 
Seller.  Except to the extent otherwise specifically stated in this Agreement, Seller makes 
no warranties or representations as to the environmental conditions of, or affecting, the 
Property, and Buyer acknowledges that no warranties or representations have been made as 
to the environmental conditions of, or affecting, the Property and the Buyer has been or 
will be permitted to conduct all environmental studies and tests deemed appropriate by 
Buyer in accordance with Section 13, above.  

 
 IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals the 
day and year first above written. 

 
 

 
BUYER: 
 
TOLL BROS., INC. 

ATTEST: 
 
 

Field Code Changed

Field Code Changed

Field Code Changed
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By:_____________________________ By:______________________________ 
Name:      Name: 
Title:      Title: 
 
 
 

SELLER: 
 

ATTEST:     COUNCIL ROCK SCHOOL DISTRICT 
 
 
 
By:_____________________________  By:_______________________________ 
Name:      Name:  
Title:      Title: 
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JOINDER BY ESCROW HOLDER 
 
 
Curtin & Heefner, LLP, as Escrow Holder, named in the foregoing Agreement of Sale, hereby 
joins in such Agreement to evidence its agreement to hold the Deposit, and otherwise to perform 
its obligations as escrow agent, all as provided for in Section 23. The Escrow Holder shall 
execute this Agreement for the sole purpose of acknowledging that it shall hold the Deposit in 
accordance with the terms herein. 

 
 
 
Curtin & Heefner, LLP  
 
By:_________________________ 
      Name: 
      Title: 
 
Date of Execution:_______________ 
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Exhibit A 
Map and Legal Descriptions 
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Exhibit B 
Conceptual Site Plan 

 


